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That narcotic prescription blanks for the use of physicians, dentsts and 
veterinarians should be printed by the Commissioner of Internal Revenue, and 
provided free of charge. 

That these blanks should be issued in numbered books and each blank 
numbered with a stub system ; stubs to be returned to the commissioner. 

That no prescriptions should be issued except on these official blanks. 

That no blanks should be issued to any doctor, dentist or veterinarian, and 
no prescription filled by any druggist, unless duly registered under the laws of 
the given state. 

That the penalties for violation of the Harrison Narcotic Act should be 
raised as follows : 

For first offenders, fine of $500 to $2,000, to $5,000, and imprisonment to 
five years. 

For subsequent offenses, fine of $2,000 to $5,000 and imprisonment from two 
years to five years. 

For aliens convicted of violation, deportation by the United States immigra- 
tion authorities. 

Whereas, There are certain manufacturing concerns in the United States 
engaged in the manufacture of narcotic drugs ; 

Whereas, A great part of the drugs of such manufacturing concerns are 
shipped without the United States in a lawful manner and pursuant to law, but 
are returned to the United States in a surreptitious and unlawful manner and 
used therein for unlawful purposes; 

Whereas, It is the sense of this association that the manufacture of nar- 
cotic drugs should be by the federal government or under the strictest character 
of inspection and surveillance, so that every grain manufactured by them can 
be traced to the ultimate user; now therefore be it 

Resolved, That the president of this association be and he is hereby author- 
ized to appoint a committee to memorialize Congress to enact, such federal legis- 
lation as will carry out the purposes as above indicated. 

Whereas, The existing regulations in this country, as well as in foreign 
countries, are such that the unlawful sale and distribution of narcotic drugs is 
steadily on the increase; and 

Whereas, There should be some better understanding between nations that 
shall result in a co-ordinative effort to prevent such unlawful sale oi drugs; 
now therefore be it 

Resolved, That it is the sense of this association that the president of this 
association be, and he is hereby authorized, empowered, and directed to appoint 
a committee to memorialize the President of the United States, the national 
Congress, and the Department of State to cause such action to be taken as will 
result in such better understanding, to the end that there shall be a universal 
cessation of the unlawful sale and distribution of narcotic drugs. — August 
Vollmer, Berkeley, Cal. 

Courts — Laws 

Suggestions for Relieving Congestion in the Criminal Courts of New 
York City. — The following letters embody a suggestion for the relief of the 
congestion in the criminal court calendars in New York City. The plan is said 
to be meeting with general public favor : 
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"Hon. Nathan L. Miller, 

Governor of the State of New York, 
Albany, New York. 
My dear Governor : 

You are well aware of the existing crime wave in the City of New York 
which has caused an intolerable congestion of the calendar of the Court of 
General Sessions. The resulting delay in bringing cases to trial has been most 
oppresive and unjust to those who have been subsequently acquitted, while it 
has operated to the advantage of the hardened criminals who have been re- 
leased on bail and again free to follow their nefarious business while awaiting 
trial. There is a clamant need for immediate and effectual action of a remedial 
character to correct this condition and prevent a recurrence. 

The bill now pending in the legislature and sponsored by the district attor- 
ney of the County of New York, providing for the addition of two judges 
in the Court of General Sessions, while laudable in itself, would prove infinitely 
more efficacious and meet with more popular approval if combined with or 
supplemented by the following suggestion : 

This plan calls for the immediate enactment by the legislature of a law 
authorizing the governor to appoint a number (say IS to 25) of lawyers of 
pre-eminent standing and ability at the bar to constitute a judicial reserve, a 
strong arm, so to speak, of the Court of General Sessions, which will be a 
permanent body potentially but will come into active existence only to meet a 
particular emergency such as the present or any such future recurring condi- 
tion. These men may be appointed for a definite or indefinite term and may 
be called judges of the Court of General Sessions or auxiliary judges or com- 
missioners of that court or by any other appropriate name which will properly 
describe or designate their position. They will serve without compensation, if 
necessary, or they may be compensated for the time actually spent in presiding 
at trials, at the same rate as the regular judges of the Court of General Ses- 
sions, which is only about $50.00 a day. While presiding at trials they will sit 
as judicial officers and have all the powers, duties and functions of the regular 
judges of that court. 

The statute will provide that a 'defendant or the district attorney may move 
for an immediate trial and if both consent an order shall, or if either opposes, 
an order may, be made by a regular judge of the Court of General Sessions, 
directing that the trial of this particular defendant be had at once before one 
of the temporary judges designated in the order from the list of appointments 
originally made by the governor. The court also may. upon its own motion, 
direct immediate trials before these auxiliary judges or commissioners. The 
latter may sit in the present Criminal Court Building in additional parts of that 
court or if sufficient space is not available in that building the statute will per- 
mit the procurement of additional space elsewhere having convenient accessi- 
bility. 

The juries for these trials can be empanelled in the several parts of the 
court now existing and be then and there instructed to appear on the day and 
at the place and before the auxiliary judge or commissioner designated in the 
order, so that additional judicial machinery or expense will not be required. 

As soon as the present congestion of the calendar is relieved the special or 
auxiliary judges will automatically cease to function, because immediate trials 
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will then be had by the regular procedure and before the regular judges of the 
court. Similarly, at the first signs of a recurrence of a crime wave, these aux- 
iliary judges will again come into existence as active judicial officers, so that it 
will be virtually impossible in the future for the judicial machinery of the 
court to run behind the indictments found by the grand jury. 

If in this method of speedy disposition of the criminal cases now con- 
gesting the calendar it should become necessary to have additional trial assist- 
ants, it is certain that the same public spirit which will impel acceptance of 
appointment by eminent members of the bar as auxiliary judges or commis- 
sioners will actuate others of like character and standing to act in the capacity 
of special assistant district attorneys. Such appointments by both federal and 
county prosecuting attorneys are not infrequent under existing law. 

This plan would meet with popular acclaim and will commend itself be- 
cause of — 

(a) Its immediate necessity; 

(b) The economy of its operation; 

(c) The character and high standing of the appointees ; 

(d) The certainty of immediate and efficacious results; 

(e) Its elasticity, and 

(f) Its permanent protection against a recurrence of the present con- 

dition. 

The legal and constitutional aspects of the proposed enactment have been 
very carefully considered and after a thorough and exhaustive study the con- 
clusion has been reached that the act will be invulnerable in every respect. A 
brief on the subject is now in preparation and will be submitted to your Excel- 
lency by mail immediately upon completion. 

In conclusion it is suggested that immediate prosecution and conviction 
of criminals have a marked tendency toward reduction of crime and are a 
most effective deterrent. Conversely a long delay in bringing a case to trial 
inevitably fosters disrespect for law, tends to increase crime and makes a con- 
viction very much more difficult. The very existence of this judicial machinery 
will have the greatest deterrent on the commission of crime, and will go far to 
remove the present insecurity of liberty and property. 

Your Excellency will therefore be rendering a genuine public service of the 
highest character by advocating a measure that will make immediate prosecu- 
tion certain, with the least cost to the state and without permanently enlarging 
the judicial machinery of the courts. 

Respectfully submitted, 

(Signed) Moses H. Grossman." 

"Hon. Nathan L. Miller, 

Governor of the State of New York, 
Albany, New York. 
My dear Governor : 

I desire to take this occasion to think you for the interview granted me 
on Monday last and for the opportunity extended to me of presenting my plan 
designed to relieve the intolerable congestion of the calendar of the Court of 
General Sessions. 
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In accordance with the suggestion made at that time, I beg leave to submit 
this memorandum dealing in particular with the constitutional aspects of the 
proposed measure. 

After a very exhaustive review and extensive discussion of the constitu- 
tional questions involved, I am convinced that the proposed act is invulnerable. 
In any event, if the bill is passed and approved by your Excellency, a minor 
case can be taken to the Court of Appeals with dispatch for final and con- 
clusive determination and the constitutional questions settled definitively, before 
any further activity under the act is permitted. 

It will not be amiss, before taking up the various constitutional points that 
will probably require consideration, to state preliminarily several fundamental 
principles with respect to which there cannot be any question. 

I. The power of the legislature to make laws is subject to no bounds, 
except such as are plainly imposed by the constitution (Koch v. Mayor, 5 
App., 276). 

II. In view of the fact that the officers to be appointed by the proposed 
act are to be, in the strict legal sense, judicial officers, any constitutional in- 
hibition with respect to their creation or the mode of their selection must be 
found only in the judiciary article of the state constitution. 

As the plan contemplates the creation of certain judicial officers, their 
investiture with certain powers and jurisdiction and the manner of their 
selection, it must be conceded that the only constitutional questions with re- 
spect to the foregoing that can arise are with reference to — 

(a) Their creation; 

(b) Their mode of selection ; 

(c) Their tenure of office; 

(d) Their jurisdiction; 

(e) Their debarment from the practice of law while acting as such 

judicial officers. 
As the officers are to act as auxiliary judges or commissioners of the Gen- 
eral Sessions Court, we are next brought to a consideration as to how the 
foregoing questions can be answered in the light of the judiciary article of 
the constitution. What does that article provide with respect to the creation 
and selection of judges of that court? And this question, in turn, should 
be answered by considering the following specific interrogatories : 

(1) Is the General Sessions Court a constitutional court? 

(2) Is the office of General Sessions Judge a constitutional office? 

(3) May the auxiliary judges or commissioners be appointed by the 

governor while the regular judges of the Court of General . 
Sessions are elected? 

(4) Are such auxiliary judges or commissioners prohibited from 

practicing law by Section 20, Art. VI, of the constitution? 

1. Is the General Sessions Court a Constitutional Court? 

The 'only reference to this court in the judiciary article of the state consti- 
tution is found in section 14. So far as material in this connection, that 
provision is as follows : 

'Courts of Sessions, except in the County of New York, are abolished 
from and after the last day of December. 1895. All the jurisdiction of the 
Court of Sessions in each county, except the County New York, shall there- 
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upon be vested in the County Court thereof, and all acts and proceedings then 
pending in such Courts of Sessions shall be transferred to the said County 
Courts for hearing and determination.' 

It is the opinion of some lawyers that the above provision in the constitu- 
tion is sufficient to indicate a deliberate intention to preserve the General 
Sessions Court in New York County as a constitutional court. On the other 
hand, it is contended that no such inference can be implied from a mere nega- 
tion or exception. The. minutes of the proceedings of the Constitutional Con- 
vention show that the exception of the Sessions Court in New York County 
from the general abolition of such courts was deliberate and was necessary 
because New York County, unlike the other counties of the state, did not have 
a county court as such, and since the jurisdiction of the former Sessions Courts 
was transferred to the existing County Courts, it was necessary to except the 
abolition of the Sessions Court in New York County, for if it were otherwise, 
the Sessions Court in New York County would have been abolished and its 
jurisdiction lost entirely. 

The history of the Court of General Sessions from early Colonial times 
has been very thoroughly reviewed by Deputy Attorney General Ainsworth, 
whose opinion is reported in full in Reports of the Attorney General, 1906, 
page 480. This opinion was rendered to the Civil Service Commission of the 
State of New York for the purpose of determining, at that time, whether the 
judges of this court were city or county officers. It concludes with the state- 
ment that 'The Court of General Sessions in and for the City and County of 
New York is a county court and that all of the judges constituting such 
court, whether created by acts referring especially to the city of New York or 
otherwise, become, by virtue of the legislative mandate directing them to act 
as judges of said Court of General Sessions, county officers.' 

Conceding that the Court of General Sessions in and for the City and 
County of New York is a County Court (and the attorney general in his 
opinion, referred to above, confirms this conclusion), it does not necessarily 
follow that it is a constitutional County Court. County Courts, as such, are 
constitutional courts, under article 6 of our state constitution. There is some 
doubt, however, as to whether the General Sessions Court in New York County, 
which has only criminal jurisdiction and is therefore unlike the County Courts 
in all the other counties of the state, was intended to be included in the same 
category. 

The proposed enactment, however, does not affect the constitution of the 
present Court of General Sessions, nor does it infringe upon or subtract from 
its present jurisdiction, nor does the proposed act contemplate its abolition. 
The question of the status of this court in our constitution is therefore not 
decisive of the main question we are considering. 

Assuming, but not conceding, that the Court of General Sessions of New 
York County is a constitutional court, the further question arises with respect 
to the office of General Sessions judge, which in the above outline is listed 
under subdivision '2.' 

2. Is the Office of General Sessions Judge a Constitutional Office? 
It will be conceded that the office of judge of the Court of General Ses- 
sions is not specifically mentioned at all in the judiciary article of the con- 
stitution. The manner of selection of General Sessions judges should there- 
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fore be governed either by sections 17 or 18 of article 6 of the constitution (the 
relevant excerpts of which are subsequently quoted), unless the office of General 
Sessions judge can by implication be included under some other judicial office 
which is specifically mentioned. The office of Supreme Court justice is un- 
questionably a constitutional office, because provided for by section 1 of article 
6 of the. state constitution. This section also limits the number of Supreme 
Court justices that may hold office, and specifically provides for the manner of 
their selection. The office of county judge is similarly treated in section 14 
of the judiciary article. 

There appears to be no question that the judges of the Court of General 
Sessions are not Supreme Court justices. Unless they are county judges, there- 
fore, the manner of their selection must be governed by some general pro- 
vision, of which there are two in the judiciary article of the constitution, sec- 
tions 17 and 18. 

Although the Court of General Session is a County Court, and assuming 
that it is a constitutional County Court, it does not follow that the judges of 
the Court of General Sessions are county judges, within the meaning of that 
term as used in section 14 of article 6 of the state constitution. On the con- 
trary, it must be apparent that they are not such county judges, for any other 
conclusion would make all the laws of the legislature, regulating their term of 
office, unconstitutional in so far as they are repugnant to section 14. 

From early colonial times, the General Sessions Court, as appears from 
the opinion of Deputy Attorney General Ainsworth, was always the subject 
of legislative enactments. Its jurisdiction was defined, and the number of its 
judges, their term of office, and their compensation, were from time to time 
regulated and changed by the legislature. 

The present term of office of .the judges of the Court of General Sessions, 
is fourteen years (Chapter of the Laws of 1907). Section 14 of article 6 of the 
state constitution provides : 

'All county judges, including successors to existing judges, shall be chosen 
by the electors of the counties for the term of six years from and including 
the first day of January following their election. County Courts shall have 
the powers and jurisdiction they now possess, and also original jurisdiction in 
actions for the recovery of money only, where the defendants reside in the 
county, and in which the complaint demands judgment for a sum not exceeding 
two thousand dollars.' 

It is clearly evident from the foregoing excerpt that the judges of the 
Court of General Sessions were never intended to be included under the designa- 
tion of county judges within the purview of section 14, article 6 of the state 
constitution. 

If it were otherwise, the legislative enactments under which they hold their 
office would be unconstitutional, and the convictions had before them would be 
void, a result so utterly unthinkable as to irresistibly demonstrate that the 
General Sessions are not the constitutional county judges. 

Since, of course, General Sessions judges are not Supreme Court justices 
and since, furthermore, they are not county judges, their mode of selection 
must be governed, as has been pointed out, by some general provision in the 
constitution, of which there are two, sections 17 and 18 of article 6. The relevant 
provisions from these sections are as follows : 
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'Section 17. All other judicial officers in cities, whose election or appoint- 
ment is not otherwise provided for in this article, shall be chosen by the electors 
of such cities, or appointed by some local authorities thereof.' 

'Section 18. Except as herein otherwise provided, all judicial officers shall 
be elected or appointed at such times and in such manner as the legislature may 
direct' 

That section 17 does not apply to the office of General Sessions judge, is 
apparent from the fact that these judges are county officers and that their 
salaries are paid out of the county treasury. They are not, therefore, 'judicial 
officers in cities.' That has been confirmed by the opinion of Deputy Attorney 
General Ainsworth, supra. 

By process of elimination, therefore, the mode of selection of these judges 
must clearly be governed exclusively by section 18 of the constitution, above 
quoted. At this point it is important to take notice of the fact that the plan 
suggested by the writer contemplates the appointment by the governor of the 
auxiliary judges or commissioners and not their election. The question there- 
fore arises as to whether these men may be appointed while the regular judges 
of the Court of General Sessions are elected, and that is the subject of the 
third subdivision of the outline in the early part of this memorandum. 

3. May the Auxiliary Judges or Commissioners Be Appointed by the 
Governor While the Regular Judges of the Court of General Sessions Are 
Elected? 

The interpretation of sections 17 and 18 of the constitution was given con- 
siderable thought by the Court of Appeals in the case of People v. Dooley, 
171 N. Y. 74. It appears from that case, that in 1901 the state legislature re- 
vised the charter of Greater New York, and provided for the election of city 
magistrates within the Borough of Brooklyn in lieu of their appointment. In 
the Boroughs of Manhattan and Bronx, however, the city magistrates were to 
be appointed by the mayor, as before. Under this new charter provision, city 
magistrates were elected in the Borough of Brooklyn at large, and by con- 
gressional districts, as provided in the revised charter. A contest then arose 
as between the defendants, who claimed to have been thus elected, and the four 
answering defendants, who claimed to hold the said office by appointment. 

The question specifically presented to the court was whether the legislature, 
pursuant to section 17 of article 6 of the state constitution, had authority to 
provide for the election of city magistrates in one borough, and their appoint- 
ment in other boroughs of the city. The court held that the mandate of the 
constitution was unequivocal ; that two distinct alternatives were open to the 
legislature, these alternatives being election or appointment, and that either 
might be chosen, but not both. 

The court also intimated (page 83) that the same result would obtain if the 
case were governed by the similar provision of section 18, although the wording 
of these two sections is not exactly alike. The following quotation from the 
opinion of the court, is significant and shows the distinction between that case 
and the bill which is suggested by the writer: 

'If judicial officers of the same grade, performing the same duties in the 
same local division, may be appointed in part and elected in part at the same 
time, we shall not have long to wait for such use of the power as will serve 
the selfish ends of the designing few at the expense of the public weal.' 
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Your Excellency will readily appreciate that the plan calls for the appoint- 
ment by the governor, not of additional regular judges of the Court of General 
Sessions, but of a body of men to constitute a judicial reserve, auxiliary judges 
or commissioners, who will not be judicial officers ''of the same grade" as the 
regular judges of the court. Their tenure of office will be different. Their 
compensation, if they receive any, will vary; since it will be paid only for the 
actual time spent in presiding at trials. Their jurisdiction may be different — 
that of the commissioners or auxiliary judges may be limited to all criminal 
cases, except those where punishment of death may be inflicted. It is quite 
clear, therefore, that these auxiliary judges or commissioners may be appointed 
by the governor without encountering the prohibition laid down in People v. 
Dooley, supra. 

As evidence, not only of the practicability of the plan suggested, but also 
as emphasizing the distinction between permanent and temporary judicial offi- 
cers, reference may be made to a parallel situation existing in the Court of 
Appeals in 1869. 

The large accumulation of undecided causes in that court when the Consti- 
tutional Convention of 1867 met created a problem demanding immediate solu- 
tion. Attempts had been made to create a commission to aid the court in 
disposing of its business and a plan was adopted continuing the former court 
as a commission of appeals with the addition of another commissioner to be 
appointed by the governor for a limited period. (Lincoln's Constitutional His- 
tory of New York, Vol. II, 262.) 

The question later arose as to the status of the commissioners with re- 
spect to the constitutional inhibition against the practice of law by certain 
judicial officers, among which were the judges of the Court of Appeals. 
The court, in Settle v. Van Evrea, 49 N. Y. 280, in considering whether the 
commissioners of appeals were to be given by implication the same status as 
the regular judges of the Court of Appeals, with respect to this inhibition, 
stated : 

'The existence of the commission was limited to three years. It was a 
tribunal created for a temporary purpose and was not a part of the permanent 
judicial organization, and the members were not a part of the permanent ju- 
dicial force of the state' (page 282). 

'It is not enough that a commissioner of appeals exercises the same func- 
tions as a judge of the Court of Appeals, to the. extent of the jurisdiction con- 
ferred ; he is not an incumbent of the office created by the constitution under 
that name' (page 284). 

It is obvious, therefore, that the distinction between a regular judge of the 
court and a commissioner appointed merely for the purpose of assisting the 
regular judges was clearly recognized. 

4. Are Such Auxiliary Judges or Commissioners Prohibited From Prac- 
ticing Law by Section 20, Art. VI, of the Constitution} 

Section 20 of the judiciary article of the state constitution reads as follows: 
'No judicial officer, except justices of the peace, shall receive to his own use 
any fees or perquisites of office; nor shall any judge of the Court of Appeals, 
or justice of the Supreme Court, or any county judge or surrogate hereafter 
elected in a county having a population exceeding one hundred and twenty 
thousand, practice as an attorney or counselor in any court of record in this 
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state, or act as referee. The legislature may impose a similar prohibition upon 
county judges and surrogates in other counties. . . .' The distinction pointed 
out in the foregoing paragraphs between regular judges and commissioners and 
considered by the court in Settle v. Van Evrea, supra, would likewise apply to 
the proposed commissioners of the Court of General Sessions, and they would 
not be prohibited from practicing law. The court in Settle v. Van Evrea, supra, 
expressly laid down the rule that the prohibition contained in section 20 may 
not be enlarged by conjecture or implication. 

In view of these conclusions, there should be no doubt that the proposed 
bill is constitutional and may be enacted by the legislature with every assurance 
of immunity from constitutional attack. 

In any event, however, if the plan is one which, because of the urgent need 
for the permanent relief which it offers, its economy and elasticity of operation, 
as well as its efficiency and effectiveness in results, recommends itself to your 
Excellency, it would seem advisable to pass the proposed bill. The question of 
its constitutionality can, when once it is enacted, be settled speedily and defi- 
nitely by a test case consisting of a minor offense taken up for that purpose to 
the Court of Appeals. That is the only means of conclusively determining the 
constitutionality of any measure. 

The writer feels, however, that there is no just ground for apprehension 
that such determination will do other than to confirm the conclusions herein 
expressed. 

Respectfully submitted, 

Moses H. Grossman." 

Memorial to the Illinois Constitutional Convention by the Municipal 
Court of Chicago. — The judges of the Municipal Court of Chicago respect- 
fully submit the following views concerning the judiciary article so far as it 
affects the trial courts of Cook County: 

The proposed judiciary article creates two courts for Cook County, merging 
in them six courts now serving the City of Chicago and various others exist- 
ing outside the city. It merges the Circuit, Superior, Probate and County Courts 
into a single court of forty-three judges, to be known as the Circuit Court of 
Cook County, which is to have jurisdiction only in civil cases involving more 
than $2,000. This is the cream of the judicial business. Inasmuch as less than 
ten per cent of the people of the community ever have cases involving more 
than $2,000 this proposed court would be one essentially to serve large business 
interests. 

The plan not only relieves this bench from trying criminal cases, but also 
from work in the Appellate Court, which results in an increase of twenty-five 
per cent in the judicial force. 

All the remaining trial jurisdiction is vested in a District Court for Cook 
County and the present judges of the Municipal Court of Chicago are made 
judges of the District Court. The work assigned to the proposed District Court 
includes all the civil cases of more than ninety per cent of all the people, and 
also all the criminal and quasi-criminal cases involving law enforcement and 
public safety in every conceivable way. It involves the lives of thousands of 
young men and women every year. It involves the safety of every citizen and 
all property, and the proper conduct of all public officers. 



